



































color, or national origin and therefore may violate Title VI and DOT’s Title VI regulations.*’
Where a potential violation is identified, a recipient must revisit the proposed service changes
and make necessary adjustments. Courts have adopted a three-part test to determine whether a
recipient’s policy or practice violates the Title VI disparate impact regulations. First, a prima
facie violation is established where the adverse effects of the policy or practice are borne
disproportionately by members of a group identified by race, color, or national origin. If such an
effect occurs, the recipient must demonstrate the existence of a substantial legitimate justification
for the policy or practice. Finally, even if the recipient establishes such a justification, the policy
or practice still violates the disparate impact regulation if an alternative exists that would serve
the same legitimate objectives but with less of a disparate effect on the basis of race, color, or
national origin. The existence of such an alternative method of accomplishing the recipient’s
substantial and legitimate interests demonstrates that the disparate effects can be avoided by
adoption of the alternative methods without harming such interests. In addition, if evidence
undermines the legitimacy of the recipient’s asserted justification — that is, that the justification is
not supported by demonstrable evidence — the disparate effects will violate Title VI, as the lack
of factual support will indicate that there is not a substantial legitimate justification for the
disparate effects. At that point, the recipient must revisit the service changes and make
adjustments that will eliminate unnecessary disparate effects on populations defined by race,
color, or national origin.48

The typical measure of disparate impact involves a comparison between the proportion of
persons in the protected class who are adversely affected by the policy or practice and the
proportion of persons not in the protected class who are adversely affected.” The legally
relevant population base for a statistical measure of disparate impact is all persons that are either
affected by the policy or practice at issue or that could possibly be affected by some change in
the policy or practice at issue. In the transit context, the legally relevant population base will
typically be all passengers or potential passengers.”® These legal principles inform the nature of
the service equity analysis required by FTA prior to major service changes. Completion of the
service equity analysis ensures, with greater certainty, that the change will not violate Title VL.
FTA considers completion of the analysis and appropriate response to the findings strong
evidence of compliance with a recipient’s Title VI obligations.

In order to complete the Title VI portion of a service equity analysis, an FTA recipient must first
compare the impacts of the proposed major service change on minority>’ passengers and

“7 As stated in n. 1, infra, FTA requires recipients to include low-income populations in service and fare equity
analyses as a means of incorporating and addressing environmental justice principles. Low-income populations are
not a protected class under Title VL.

“® See generally, U.S. Department of Justice Title VI Legal Manual at 47-53. available at
http://www.justice.gov/crt/about/cor/coord/vimanual.php (accessed Apr. 4, 2011).

* Tsombanidis v. West Haven Fire Dep’t, 325 F.3d 565, 575-577 (2nd Cir. 2003).

* Darensburg v. Metropolitan Transp. Commn, 636 F.3d 511 (9th Cir. 2011).

>! Minority Persons include: (1) American Indian and Alaska Native, which refers to people having origins in any of
the original peoples of North and South America (including Central America), and who maintain tribal affiliation or
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potential passengers to the impacts on non-minority passengers and potential passengers. For
example, a recipient may propose restruct'uring5 % a number of routes, some of which are minority
routes and some of which are non-minority routes.”> The recipient should analyze all of the
proposed Changes to determine if the changes will reduce service to areas of heavily minority
populations, and presumably heavily minority ridership, to a relatively greater extent than service
is reduced in areas of heavily non-minority populations and, presumably, non-minority ridership.
If the recipient finds that minority passengers will bear a disproportionate burden of the proposed
major service change, the recipient should consider modifying the proposed changes in order to
avoid, minimize or mitigate the disparate impacts of the changes. 1If, on the other hand, the
recipient chooses not to alter the changes despite their disparate impact on minority ridership, or
if the recipient finds, notwithstanding the revisions, that minority passengers will continue to
bear a disproportionate burden of the proposed service change, the recipient may implement the
service change only if, as described above, it has a substantial legitimate justification for the
proposed service change, and can show that there are no alternatives that would have a less
disparate impact on minority riders but would still accomplish the recipient’s legitimate program
goals. It is important to understand that in order to make this showing, the recipient must
consider and analyze alternatives to determine whether those alternatives would have less of a
disparate impact on the basis of race, color, or national origin, and then implement the least
discriminatory alternative.

As part of its 2010 Title VI Program, LACMTA provided a list of major service changes that
occurred between June 24, 2007, and December 13, 2009.°*  Each route change is depicted by
the route and impacted segments of the route overlaid on a tract map showing Limited-English
Proficient (LEP) tracts, poverty tracts and minority tracts, which is consistent with the first step
of the prescriptive Option A analysis in FTA Title VI Circular 4702.1A.>> To the side of each
map is a column stating the description of the change, whether there is a potential
disproportionate adverse impact,5 % and a list of alternative services and mitigation measures

community attachment; (2) Asian, which refers to people having origins in any of the original peoples of the Far
East, Southeast Asia, or the Indian subcontinent; (3) Black or African American Populations, which refers to people
having origins in any of the Black racial groups of Africa; (4) Hispanic or Latino Populations, which includes
persons of Cuban, Mexican, Puerto Rican, South or Central American, or other Spanish culture or origin, regardless
of race; (5) Native Hawaiian and Other Pacific Islander, which refers to people having origins in any of the original
peoples of Hawaii, Guam, Samoa, or other Pacific Islands. FTA Circular 4702.1A, May 13, 2007, Page II-5.
>? For purposes of this example, “restructuring” means adding or reducing service on a route, including but not
limited to: changing the route to start or end at different points, lengthening or shortening headways, changing the
hours of operation, or completely eliminating the route or adding a new route.
33 Recipients may choose to define “minority routes” based on demographics (e.g., Census tracts, traffic analysis
zones) or based on ridership, and should select the approach most likely to yield a meaningful analysis in light of the
fact-specific circumstances.
2‘5‘ LACMTA, TITLE VI PROGRAM UPDATE at 125-199 (2010).

Id.
3 “Disproportionate adverse impact” is a term used in environmental justice analysis. FTA Circular 4702.1A uses
this term in the service and fare equity section and does not use the term “disparate impact”. FTA acknowledges
this causes confusion, and is in the process of developing more detailed guidance in this area, but given LACMTA’s
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incorporated, as applicable.57 There is no analysis showing how LACMTA concluded that a
change or cancellation of a route would result in a disproportionate adverse impact, nor is there
any analysis regarding substantial legitimate justification or alternatives with a less severe
discriminatory impact. The maps seem to assume a disproportionate adverse impact based solely
on whether a particular route serves minority Census tracts, and not based on a comparison
between such routes and routes that serve non-minority Census tracts.”®

In advance of the Compliance Review, LACMTA submitted a summary of Title VI
considerations for its June 2011 service changes.5 ® This is presented as a table with the routes
proposed for change/elimination, the proposal presented at the public hearings, whether there are
potential disproportionate impacts, the recommended action, and the alternative services
available.®® At the bottom of the third page, LACMTA notes, “Potential Disproportionate
Impact indicates that a majority of census tracts served by the impacted segment(s) of service
exceed the countywide average level of minority, low income households and/or Limited English
Proficient households.”®' As with the maps for the earlier route changes, the accompanying
maps confirm a “potential disproportionate impact” if the route runs through primarily minority
neighborhoods®® — there is no comparative analysis between the routes impacting minority
neighborhoods and non-minority neighborhoods. The document shows that a number of the
proposed changes were withdrawn or amended based on public comment.” '

LACMTA included in its 2010 Title VI Program its 2009 Transit Service Policy. This document
describes LACMTA’s service change process.64 LACMTA generally implements service
changes twice a year.”> The policy, for purposes of Title VI compliance, provides that if a route
that is proposed for a major service change serves a large share of the target populations
(minority, low-income, LEP), then “the impacts of the change will be determined, and if they are
significant, mitigation may be recommended, alternative services identified, and the change
could be withdrawn. If the route does not serve a large share of the target populations, no further
review will be 1required.”66 This description of a “Title VI analysis” does not include a
comparison of impacts between minority and non-minority passengers, nor does it include the
Title VI legal test for disparate impacts; the analysis described is insufficient to determine
compliance.

unique history, it should have known to conduct disparate impact analyses, including application of the legal test, for
major service changes.
" LACMTA, TITLE VI PROGRAM UPDATE at 125-199.
¥ The maps also depict low-income Census tracts. As stated in n.1, infra, FTA requires recipients to analyze the
effects of service changes on low-income passengers, but low-income is not a protected class under Title VI.
*LACMTA, Summary of Title VI Considerations June 2011 Service Change Program.
60
Id.
1.
62 See n. 58, infra.
®d..
 LACMTA, TITLE VI PROGRAM UPDATE at 97.
65
Id.
5 Jd. at 100. Note, also, that LACMTA’s 2011 Transit Service Policy repeats this language at page 37.
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Taken together, the documents show that LACMTA conducted EJ analyses, noting alternatives
and mitigation measures to service changes, and not Title VI analyses, for all of its most recent
service changes. The documents also show that LACMTA’s methodology was similar to the
prescriptive Option A in FTA Title VI Circular 4702.1A, but failed to include steps that required
comparative or quantitative analyses. In addition, the comparison of impacts between minority
and non-minority passengers, the analysis for substantial legitimate justification, and the pursuit
of the least discriminatory alternatives are all critical pieces of the service equity analysis that
LACMTA did not complete.

Importantly, since a finding of disparate impact, for purposes of the Title VI portion of a service
equity analysis, necessarily involves a comparison of impacts between minority populations and
non-minority populations, and a subsequent determination that the minority populations bore a
disproportionate burden of the service change, and LACMTA did not conduct this analysis, it is
impossible to know based on the available administrative record if the implemented service
changes resulted in a disparate impact on minority populations.67

B. LACMTA must expeditiously conduct a complete service equity analysis on the
cumulative effects of recent service changes as if the service reductions from
December 2009 to June 2011 had not been implemented. If the service equity
analysis reveals unjustified disparate impacts, or justified disparate impacts
which could be mitigated through an alternative with less disparate effects,
LACMTA must restore and/or restructure service to remedy its Title VI
violations. '

LACMTA’s 2010 Title VI Program covered all service changes made between September 2007
and September 2010.°® The Compliance Review looked at all service changes since September
2007, inclusive of changes occurring between September 2010 and June 2011.

LACMTA has confirmed the following changes in bus revenue service hours:** 7

e A net increase of 8,660 hours in FY 2008.

57 This is a different conclusion than that reached by the reviewers during the compliance review. The reviewers
found that where a disparate impact was identified, there was no narrative analysis to explain how the service
change met a substantial need or that the selected service change was the least discriminatory alternative. In fact, as
discussed above, LACMTA identified “disproportionate adverse impacts” based solely on routes traveling through
minority and/or low-income Census tracts and did not complete the comparative analysis, so it is not possible to
conclude that the changes resulted in disparate impacts on minority and/or low-income populations.

% LACMTA, TITLE VI PROGRAM UPDATE at 125-199.

5 Email from LACMTA to FTA on March 13, 2012.

" BRU asserts in its complaint that LACMTA cut 90,000 revenue service hours in December 2007. The LACMTA
spreadsheet indicates only a small net revenue service hour change. This discrepancy, and others between the BRU
complaint and the LACMTA spreadsheet, is likely due to LACMTA’s adopted budgets versus actual changes in
service.
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e A net reduction of 63,559 revenue service hours in FY 2009. Specifically, Rapid Bus
revenue service hours increased and local bus revenue service hours decreased.

e A net reduction of 224,568 revenue service hours in FY 2010.
e A net reduction of 394,872 revenue service hours in FY 2011.

e A net reduction of 64,988 revenue service hours in FY 2012‘“ (the June 2011 service
reduction).

e L ACMTA canceled the planned December 2011 service changes.

This represents a total net reduction of 739,727 revenue service hours, or a 9.5 percent reduction
since FY 2008.

In FY 2008, LACMTA budgeted for 7.78 million bus revenue service hours.”! LACMTA
budgeted 7.2 million bus revenue service hours in FY 2011 and 6.84 million bus revenue service

hours for FY 2012, resulting in a planned net reduction of an additional 376,982 bus revenue
service hours in FY 2012.7

FTA considered the following factors in making a determination as to how many service changes
LACMTA would be required to review for potential cumulative impacts and to conduct
appropriate service equity analyses:

e The BRU complaint discusses the cumulative effects of cuts since FY 2008.

e A graph provided as an exhibit to the BRU complaint shows the revenue service hours
did not decrease until FY 2009.” BRU also provided a graph showing a decrease in
revenue service miles beginning in FY 2007.”

e In 2009, after passage of Measure R, LACMTA further reduced bus service while
increasing rail service. »

e The reductions in bus revenue service hours raise the question of whether those
reductions have reversed the gains made under the Consent Decree.

71 LACMTA, ADOPTED BUDGET: FY2008 at II-4, available at

http://www.metro.net/about us/finance/images/budget adopted fy08.pdf.

2 LACMTA, ADOPTED BUDGET: FY2012 at 65. Subsequent to the Compliance Review findings, the December
2011 (FY 2012) service changes were canceled. According to the LACMTA adopted FY 2012 budget, rail service
is budgeted to increase more than 115,000 revenue service hours in FY 2012.

7 Bus Riders Union Administrative Complaint against LACMTA Ex. “Revenue Service Hours (Absolute Change
FY 06-11)” (Nov. 15, 2010).

7 Bus Riders Union Administrative Complaint against LACMTA Ex. “Revenue Service Miles (Absolute Change
FY 06-11)” (Nov. 15, 2010).

7 LACMTA, ADOPTED BUDGET: FY2009 at II-3, available at

http://www.metro.net/about _us/finance/images/budget adopted fy09.pdf.
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e LACMTA eliminated transfers in 2004. Changes in routes may mean that passengers
who used to have a one-seat ride from origin to destination now have a two- or three-seat
ride, greatly increasing their cost to use the system.

e LACMTA asserts in various budget documents over the past few years that reductions in
bus revenue service hours result in a reduction of service duphcat1on and improved
productivity and efficiency.’®

e LACMTA asserts in its FY 2012 adopted budget that bus and rail service have increased
more than 50 percent over the past two decades while the demand has risen by less than a
third of that increased level over the same time frame.”’

In light of all of the factors, FTA determines that LACMTA must conduct a service equity
analysis, consistent with the Title VI legal principles described above, on the cumulative effect
of the following service changes: December 2009, June 2010, December 2010 and June 2011.
The selection of December 2009 as the starting point is consistent with LACMTA’s data, which
shows that the most severe service cuts began in FY 2009, and the graph provided by BRU
seems to support this. Indeed, 663,113 of the 739,727 net revenue service hour cuts occurred
between December 2009 and June 2011."

FTA directs LACMTA to analyze its enacted service changes — system-wide, including both bus
and rail — from December 2009, June 2010, December 2010 and June 2011. LACMTA is to
assess its service assuming that it had not made any service reductions during this period; the
changes should be analyzed cumulatively, under today’s conditions, consistent with the legal
principles described above. In other words, LACMTA’s analysis should involve a comparison
of the effects under the benchmark (service levels as they existed prior to the December 2009
change) with the effects under today’s service levels (reflecting the cumulative changes between
December 2009 and June 2011).

If LACMTA'’s service equity analysis reveals unjustified disparate impacts, or justified disparate
impacts which could be mitigated through an alternative with less of a disparate effect,
LACMTA must restore and/or restructure service to remedy its Title VI violations. ~ Consistent
with federal transit law and the public participation requirements described in the Circular,
LACMTA must provide a meaningful opportunity for public comment on any proposed
mitigation measures, including the appropriate restoration of service.

76 See, e.g., LACMTA, ADOPTED BUDGET: FY2012 at 10. (“As the Metro Rail expands, adjustments to the bus
system will improve access to rail stations, take advantage of new transfer facilities, and reduce bus and rail service
duplication.”); LACMTA, ADOPTED BUDGET: FY2011 at 10 (“The FY11 budget assumes an initial 5% bus
service reduction (387,575 Revenue Service Hours) through more efficient scheduling to reduce service duplication
and improve productivity.”).

" LACMTA, ADOPTED BUDGET: FY2012 at 12.

78 Email from LACMTA to FTA on March 13, 2012.
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Ultimately, it is FTA’s expectation that any LACMTA decisions resulting from this analysis
arise from an open, transparent, and participatory process. Should LACMTA identify disparate
impacts and move forward to mitigate, minimize, or avoid those impacts by route restructuring
that will require major service changes, federal law requires an appropriate public participation
process as part of that action. At the conclusion of that process, LACMTA staff shall make
recommendations to the Board of Directors that properly puts forward both the analysis that was
conducted, as well as the range of alternatives for restructuring that were considered.

Should LACMTA complete its analysis and determine either that there is no disparate impact, or
that there is a disparate impact but that the restructuring of routes does not constitute a major
service change triggering a formal public participation requirement, LACMTA shall, at a
minimum, provide to the Board prior to its final decision sufficient documentation and
justification for the staff’s analysis and recommendations.

C. LACMTA’s corrective action plan must be revised. While LACMTA has made
good progress toward taking actions to identify the deficiencies addressed in the
Compliance Review, several items remain.

LACMTA submitted a corrective action plan to FTA on December 5, 2011. FTA staff has been
working with LACMTA staff regarding items included in the corrective action plan. As part of

that collaboration, LACMTA submitted an updated corrective action plan to FTA on February
29, 2012.

FTA is reviewing LACMTA’s “Civil Rights Corrective Action Plan Update #1, February 2012.”
LACMTA has addressed two areas of deficiency — notice to beneficiaries and system-wide
service standards and policies — to FTA’s satisfaction. With regard to the other three areas of
deficiency — Limited-English Proficient (LEP) language assistance plan, evaluation of fare and
service changes, and monitoring transit service — FTA will provide, under separate cover,
approval, comments or necessary revisions to those portions of the corrective action plan.

CONCLUSION

FTA formally finds LACMTA not compliant with FTA Title VI requirements. Given the nature
of the 1994 lawsuit and subsequent Consent Decree, LACMTA knew or should have known it
needed to conduct service equity analyses that identified whether there were disparate impacts
for all major service changes. LACMTA also knew or should have known the steps necessary in
conducting a service equity analysis that would be compliant with Title VI requirements,
including the critical steps of identifying a substantial legitimate justification for an action that
results in disparate impacts on the basis of race, color, or national origin, and analyzing
alternatives that would have a less discriminatory impact.

FTA directs LACMTA to submit an updated methodology for conducting service equity analyses
for the December 2009, June 2010, December 2010, and June 2011 within 15 days of receipt of
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FTA’s comments to the remaining areas of deficiency. Such methodology shall be consistent
with the principles described above. FTA is available to provide technical assistance to
LACMTA concerning the adequacy of the methodology. Once FTA has approved the
methodology, LACMTA will conduct the analysis expeditiously and submit the complete
analysis to FTA for review within 60 days. The analysis and process must be well-documented
and must support the actions LACMTA will take as a result of the analysis. Finally, depending
on LACMTA’s methodology and the results of its analysis, FTA may request additional analyses
in order to adequately understand the cause of any disparate impacts identified and ensure the
adequacy of potential remedies.
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